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Terms of Reference 

Undertake a review of PwC’s Tax Governance and Internal Control Framework (the Control 
Framework) to determine whether it meets the following principles and standards 
contained in the draft ‘Large Market Tax Adviser Principles’ (the draft Adviser Principles)1: 

 Acting with integrity
 Providing Advice to clients which meets or exceeds the “Reasonably Arguable”

standard
 Having regard to the wider risks and circumstances relevant to the matter when

providing Advice
 Working honestly and openly with the Commissioner
 Having appropriate quality control processes in place which includes regularly

testing those processes
 Meeting their statutory and regulatory obligations
 Not engaging in activities which would constitute a breach of the promoter penalty

provisions.

Assess whether the Control Framework includes suitable policies and controls covering the 
following key elements: 

 Adoption and adherence to firm codes of conduct and related probity matters
 Client acceptance
 Engagement acceptance
 Periodic review
 Team competency
 Engagement management and delivery
 Opinion levels
 Dealing with higher risk/higher significance engagements
 The framework should be supported by relevant training programs.

1 The draft Adviser Principles were drafted by the Big 4 Accounting firms and Greenwood & Freehills in 
September 2019 (Appendix 1). 
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Review Methodology 

Testing Control Effectiveness: ATO 

The review methodology drew on the Australian Taxation Office’s (ATO) website guidance 
on ‘Testing Control Design Effectiveness’ in the context of the tax governance framework of 
a large company (tax control framework) recognising that there are different purposes and 
application between the ATO’s guidance and PwC’s Control Framework. 

The ATO guidance on testing and evaluating a large organisation’s tax control framework 
provides for two components: 

 Testing control design effectiveness; and
 Testing the operational effectiveness of a control.

The most common method for testing control design effectiveness according to the ATO 
guidance is to perform a walkthrough of the control processes, which includes the following 
actions: 

 Conducting an inquiry of appropriate personnel
 Observing the company’s operations
 Inspecting relevant documentation and addressing the following objectives

- understanding the flow of transactions including how those transactions are
initiated, authorised, processed, recorded and treated

- identifying the points within the process at which a potential error is likely to
occur

- identifying the controls that have been implemented to address these
potential errors.

The review of PwC’s Control Framework included all of the above actions. 

If the design effectiveness of a control is adequate and is expected to reduce the identified 
tax risk, the control should then be tested for operational effectiveness to determine 
whether controls have operated effectively. The ATO considers that a combination of 
methods can be used to determine control effectiveness: 

 Re-performance provides the most evidence in determining operational
effectiveness of a control

 Examination/inspection tests provide the second-most amount of evidence
 Observation provides the third-most amount of evidence
 Inquiry provides the least amount of evidence (inquiry alone does not provide

sufficient evidence to support a conclusion about the effectiveness of a control).

The review of PwC’s Control Framework included examination/inspection, observation and 
inquiry, however given the nature of the review, it did not include re-performance. 
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Document review and Interviews 

Numerous Global and Australian PwC (PwCA) policies, guidelines and other materials were 
reviewed, in particular documents provided for the PwC Global Tax Governance Review in 
November 2020. These consisted of: 

 Documents prepared for PwC reporting purposes in relation to the Quality
Management System (QMS) for the Tax and Legal Services (TLS) business for FY20;
and

 Documents prepared to demonstrate operational risk management and operational
effectiveness of the TLS governance process, in accordance with the draft Adviser
Principles.2

Interviews were conducted with a sample of PwC partners and staff as well as Second 
Commissioner Jeremy Hirschhorn to get the ATO perspective. No clients or other 
stakeholders were interviewed. A number of matters (8) that had been considered by PwC’s 
Tax Policy Panel (TPP) were reviewed and discussed with two of the Chairs of the TPP. There 
was no opportunity to participate or observe any TPP calls or meetings. 

The above document reviews, examination and observation, together with interview 
responses formed the basis for the assessment of PwCA’s Control Framework. 

2 Appendix III contains a list of documents made available by PwC for this review.
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Key Findings and Observations 

The draft Adviser Principles provide sound guidance and best practice for large market tax 
advisers providing complex tax advice and need to be finalised. PwCA has developed an 
effective Control Framework which is consistent with the principles and standards 
contained in the draft Adviser Principles.  

There is a high correlation between the draft Adviser Principles and the PwC Global Tax 
Code of Conduct (GTCoC). The standards and principles contained within the GTCoC are 
regularly communicated within the firm and reinforced in a number of ways with the 
Australian Financial Advisory (FA) Risk & Quality (R&Q) team3 reporting on compliance 
annually. 

PwCA TLS Leadership appropriately assumes responsibility for TLS Lines of Service (LoS) risk 
management, quality, tax policy, reputation and regulation. There is a strong focus on 
values, quality, accountability and risk. Recent structural changes have elevated the focus of 
risk management and quality within the firm. A comprehensive suite of training and 
development activities underpins the Executive Board’s (EB) focus on delivering quality 
service.  

The comprehensive Enterprise Risk Management (ERM) Framework approved (and 
reviewed annually) by the Governance Board Risk Committee reflects the firm’s 
commitment to managing risk and how risk management activities are embedded in 
business practices, systems, processes and behaviours, at all levels of the firm.  

It is considered that FA TLS has the appropriate governance and internal control framework 
to address the key elements of operational risk management. There is a robust QMS in place 
consistent with PwC Global requirements. There are well documented policies and 
procedures in the Control Framework around key elements such as client acceptance, 
engagement acceptance and delivery. Upfront systems have been developed to help ensure 
that these policies and procedures are followed. They are also a focus of regular ECRs and 
QARs with outcomes of those reviews linked to the partner performance system. Recently 
introduced and proposed enhancements to these systems, and more frequent reviews will 
further strengthen controls in these areas. 

A Higher Risk Engagement (HRE) policy forms a key element of the R&Q policy for the 
Australian tax and private client businesses.  There is a fully functional Tax Policy Panel (TPP) 
that reviews high risk advice (per defined triggers) as part of a broader HRE strategy and 
Complex Tax Advice Protocols/requirements which may also require 2nd partner reviews. 
Although the TPP has been operating since 2016, there has been no independent evaluation 
of its effectiveness. 

The ATO has been concerned about certain PwCA behaviour in the past around such things 
as providing aggressive advice, clients being ‘pushed’ into legal engagements, the lack of 
discipline around these engagements, and the perception that ‘commercial purpose’ was   

3 The FA R&Q team is comprised of highly experienced, specialist resources. 
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manufactured by certain advisers. The Control Framework addresses these concerns in a 
number of ways including the HRE and TPP policies and processes, and the ’10 
requirements’ when providing complex tax advice (e.g., positive advice will only be at a 
minimum ‘reasonably arguable position’, material facts and assumptions must be confirmed 
in writing, clients must not be required or encouraged to obtain legal advice from the firm, 
advice must be ‘holistic’, advice will recommend engagement with the ATO in certain 
circumstances, etc). 

Recommendations 

It is recommended that: 
 The Business Risk Partner (BRP) commence discussions with the other professional

firms and the ATO with the view of finalising the draft Adviser Principles by 30
June 2021

 The R&Q team, as part of the reassessment of the application of the R&Q Metrics
process in FY21, review the appropriateness of the current criteria in assessing a
person as either ‘Exceeding expectations’ or ‘Not meeting expectations’

 As a part of reviewing the adequacy of the TPP triggers, the R&Q team and the
BRP consider whether there are specific risks to one or other of the Tax or Private
Client businesses only, and the HRE policies amended accordingly

 To provide greater independence (or perception of independence), that the Chair
of the TPP re-examine how an external consultant could participate as an observer
at a number of TPP calls/meetings during the year as initially proposed

 The BRP and R&Q team engage with the ATO to develop a range of indicators that
the ATO considers would assist in assessing the effectiveness of the TPP

 The R&Q team ensures that every partner and business unit is subject to a QAR
each year

 The BRP formalise a series of meetings (say every 3 to 6 months) to update Second
Commissioner Hirshhorn and other senior ATO officers on the progress that PwC
has made, and continues to make, with respect to the Tax Governance and
Internal Control Framework.

Large Market Tax Adviser Principles 

The Large Market Tax Adviser Principles (the Draft Principles) were drafted by the Big 4 
Accounting firms and Greenwood and Freehills (the professional firms) in September 2019 
following discussions with the ATO, and Chartered Accountants Australia and New Zealand. 

The Draft Principles set out expectations of large market tax advisers, and are relevant to 
the giving of advice by tax advisers, on which a client is able to rely, which recommends or 
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supports the implementation of a transaction or arrangement. There is a high correlation 
between the Principles and the PwC GTCoC (see below). 

The Draft Principles provide sound guidance and best practice for large market tax advisers 
providing complex advice to taxpayers. They remain in draft form and it is stated that it is 
expected that the wider environment will continue to evolve (e.g., International Ethics 
Standard Board for Accountants (IESBA), review of the Tax Practitioners Board) and may 
impact the development and implementation of the Principles. Work on finalising the 
Principles was also affected by Covid-19 restrictions.  

It is recommended that discussions with the ATO and other professional firms be restarted 
with the view to finalising the Adviser Principles by 30 June 2021. The Government’s 
response to the finalised Review of the Tax Practitioners Board was released in November 
2020, and any new standards or other pronouncements of the IESBA (or any other relevant 
body) can be considered as they occur. Covid-19 restrictions will no doubt remain to some 
extent for some time, however this should not be used as a reason to delay the finalisation 
of the Principles.  

TLS QMS Global Reporting Process 

Overview 

The PwC Network Standard for QMS and Risk Standards (the QMS Standard) has the 
following objectives: 

‘Member firms shall establish through their lines of service quality and risk 
management systems and business processes that promote and facilitate 

the delivery of quality services and enable the firm and its personnel to 
meet applicable professional standards, regulatory and legal requirements 

and PwC Network Standards and policies.’ 

The Global TLS Risk and Quality (R&Q) team provides guidance on the requirements for the 
development, implementation and monitoring of an appropriate QMS consistent with these 
objectives. FY20 involved an expansion of the reporting requirements from earlier years 
with an enhanced focus on evidence supporting compliance with the QMS requirements 
and demonstrating the effectiveness of the QMS processes and controls. The FY20 TLS QMS 
contains fourteen requirements, eight of which are most relevant to this review. The 
Australian FA R&Q Team compiled the reference documentation in consultation with 
various other teams. All documentation was reviewed by the FA BRP and FA R&Q Leader 
with the FA Leader approving the QMS reference documentation. 

FY20 TLS QMS Requirements 

The following TLS QMS requirements are considered to be the most relevant for this review: 
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 Requirement 1: Leadership Responsibility
 Requirement 4: Accountability Framework
 Requirement 5: Purpose, Values, TPP and Global Tax Code of Conduct (GTCoC)
 Requirement 7: Operational Risk Management and higher risk engagements (HREs)
 Requirement 8: Training
 Requirement 10: High Risk Engagements (HREs)
 Requirement 11: Engagement Completion Reviews (ECRs)
 Requirement 12: Quality Assurance Reviews (QARs).

Each of these requirements is discussed below. 

Requirement 1: Leadership Responsibility 

It is considered that the TLS leadership appropriately assumes ultimate responsibility for TLS 
LoS risk management, quality, tax policy, reputation and regulation. Senior Management 
has a strong focus on values, quality, accountability, risk, independence and the drive to 
manage stakeholder expectations. This is supported by strong communication at all levels, 
including numerous presentations, webcasts and a ‘Tone at the Top’ self-assessment 
initiative for senior leaders to have ongoing discussions with their leadership teams to 
reinforce expectations. 

The BRP is a senior partner responsible for risk management in the FA business and ensuring 
the risk management and quality frameworks are operating effectively.  

Structural changes made in FY20 and FY21 elevated the focus of risk management and 
quality within the firm: 

 With the appointment of the BRP to the FA Leadership Team (FALT)
 With the appointment of an additional risk BRP responsible for the Deals and

Infrastructure & Urban Renewal (IUR) businesses to allow the FA BRP to increase
focus on R&Q matters for TLS

 Having the FA BRP and R&Q Team report directly to the FA Leader with broken-line
reporting to the Chief Risk Officer (CRO)

 With each business (the FA, Assurance and Consulting LoS) having their own
responsibility and teams for risk and quality.

One of the responsibilities of the BRP is to foster a risk awareness culture within the FA 
Business. Risk culture is an important part of the comprehensive Enterprise Risk 
Management (ERM) Framework approved (and reviewed annually) by the firm’s 
Governance Board Risk Committee. The ERM Framework is aligned with International 
Standard ISO 31000:2018 Risk Management Guidelines (ISO 31000:2018) and reflects the 
firm’s commitment to managing risk and describes how risk management activities are 
embedded in business practices, systems, processes and behaviours, at all levels of the firm. 
The ERM Framework is supported by a Risk Management Handbook which provides the 
processes and procedures for effective risk management across the firm, and appropriate 
resourcing and training.  
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The FALT supports the achievement of the QMS standard by approving the FA R&Q Annual 
Plan and Global reporting. In addition, the FA BRP and FA R&Q Leader make regular 
presentations to the FALT in relation to R&Q matters. 

Requirement 4: Accountability Framework 

PwCA’s Accountability Framework (The Partner Performance and Income System) in relation 
to R&Q matters applies consistently across all LoS. There is no separate or additional 
Accountability Framework for the TLS LoS. This is considered appropriate.  

Many of the requirements and processes for the Accountability Framework are mandated 
by the Global Network. The objective of the R&Q metrics rating process is to ensure risk and 
quality leadership, accountability and recognition are appropriately aligned utilising both 
qualitative and quantitative criteria. These criteria are considered in aggregate in reaching a 
partner rating in one of the following categories: 

 Exceeds expectations (matters identified as demonstrating leadership quality)
 Meets expectations (matters on balance expected of the individual’s role and

responsibility)
 Meets expectations with review comments (minor matters noted but no penalty

recorded)
 Does not meet expectations (matters identified as requiring a penalty)4.

These inputs are then moderated by the FA R&Q team to ensure consistency for similar 
behaviours across all businesses. All data supporting ratings are shared and discussed 
between partners and FA R&Q Team members who have the support and authority of FA 
Leadership.  

This is a thorough process consistent with processes found in other large organisations. 

The R&Q Metrics ratings for FA for FY20 are shown in table 1. 

Table 1: FA R&Q Metrics ratings FY20 
Number Percentage 

Exceeds expectations 7 2.4% 
Meets expectations 223 77.4% 

Meets expectations with 
review comments 

43 15.0% 

Does not meet expectations 15 5.2% 
Total 288 100% 

In addition to the Partner R&Q ratings, financial penalties were imposed in relation to three 
partners in respect of FY20 for behaviour contrary to the firm’s values. This demonstrates a 
strong commitment to the introduction of cultural change within the organisation.  

4 A negative adjustment for a R&Q rating is determined by the severity of the matter(s) and is generally 
between 2% and 5% of Personal Income. 
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It is difficult to make generalisations from the figures alone, however it would appear that 
there is a very high bar for a person to be assessed as ‘Exceeds expectations’. Whilst there 
were more partners assessed as not meeting expectations, it also appears that negative 
behaviour would have to be quite significant to warrant a rating of ‘Did not meet 
expectations’. It has been decided to reassess the application of the R&Q partner metrics 
process in FY21 as part of improving the firm’s quality culture. The reassessment includes 
consideration of the level of penalties relative to the type and significance of matters, 
comparison of other Network firms and relativity to performance uplifts and bonuses. It is 
recommended that the review also consider the appropriateness of the current criteria in 
assessing a person as either ‘Exceeding expectations’5 or ‘Not meeting expectations’. PwC 
advises that they believe their governance processes are intended to ensure that those not 
meeting expectations are kept to a bare minimum whilst those who abide by the strict 
measures are doing what is expected and would only exceed expectations in limited 
circumstances. 

Requirement 5: Purpose, Values, Tax Policy Panel & Global Tax Code of Conduct 

Requirement 5 requires that the TLS LoS promotes a PwC Purpose-driven and values-led 
culture, including adherence to the GTCoC. The training deck “How we provide complex tax 
advice” is fundamental in promoting the PwCA Purpose, Values and Global Tax Code of 
Conduct. 

Purpose and Values 

Much of the firm’s concept of purpose and values is embodied in the training deck “How we 
provide complex tax advice” (Complex Advice training deck) where it is stated (at p.3) that: 

‘How we advise our clients on the complex tax implications of positions, 
transactions, structures and financial arrangements should be aligned to 

our global purpose, guided by our values, within the parameters set by our 
global tax code of conduct, and supported by our local R&Q policies.’ 

The highlighted concepts are then explained in some detail later in the deck. The firm’s 
purpose and values are promoted and reinforced in a number of ways including: 

 The ‘Tone from the Top’ self-assessment process
 Expectation that partners promote and personally uphold PwC values
 Linking appraisal processes to this expectation
 Engagement Completion Reviews (Requirement 11) and Quality Assurance Reviews

(Requirement 12)
 Global and local surveys
 Learning & development activities.

An important new FA initiative in FY21 is the Leadership in Quality (LiQ) survey which, for 
the first time, allowed all staff to provide anonymous upward feedback on how partners 

5 For example, partners who took on broader firm-wide responsibilities in addition to their LoS responsibilities 
may be considered for a rating of ‘exceeds expectations’.  
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lived and shared PwC values, acted consistently with the GTCoC, and adhered to R&Q 
policies, protocols and procedures. The results of this survey are remarkable with 65 
percent of all partners who were eligible for an individual feedback rating being rated as 
‘exceeds expectations’ overall and 33 percent rated as ‘meets expectations’ overall. The 
remaining 2 percent were rated as ‘meets expectations some of the time’. No partners were 
rated as ‘does not meet expectations’ overall. 

Tax Policy Panel (TPP) 

PwCA’s TPP was introduced in April 2016. It is chaired by the BRP who also chairs the Global 
TPP Network. Its role is to review high risk advice (per defined triggers) in the Higher Risk 
Engagement Policies (HRE) for both the Tax and Private Client businesses to ensure 
appropriate specialist involvement, consistency of technical positions and the provision of 
holistic tax advice. The TPP forms part of and assists in the execution of the firm’s Complex 
Tax Advice Protocols (the Protocols). The Protocols consist of a set of 10 requirements that 
facilitate the delivery of high-quality services when advising on complex tax matters. An 
important role of the Chair of the TPP is to regularly meet with the ATO (and other 
regulators as appropriate) to raise awareness of current TPP and HRE protocols and to 
discuss emerging or contentious tax issues. 

The triggers for either referral to the TPP, for TPP Triage or 2nd partner review are factors 
that one would reasonably consider to be inherently of higher risk. This may be due to 
technical complexity, the amount of tax involved, the nature of the particular client, 
potentially sensitive issue or other matters. Examples include: 

 Advice involving an analysis of a General Anti-Avoidance Rule (GAAR)
 Advice on a new position or idea that may have application to multiple clients
 Engagements involving a sensitive issue that may attract media or political interest
 Engagements which involve positive advice on a technical position which is contrary

to an ATO Ruling, Determination or Taxpayer Alert.

The triggers are not static. For example, in a matter that the TPP considered in 2020, it 
resolved to recommend to Tax Leadership that a new mandatory Panel trigger be 
introduced where PwCA was advising on an arrangement where an interest deduction is 
claimed on borrowings from a related non-resident lender but interest withholding tax is 
not payable (other than as a consequence of specific exemption or operation of a Tax 
Treaty).  

It is intended that the R&Q Team in conjunction with the BRP will undertake an annual 
review in relation to the adequacy of the TPP triggers in the HRE policies with regard to 
feedback from the ATO and key trends/issues. Currently the triggers are the same for the 
Tax and Private Client businesses. It is recommended that as part of any review, 
consideration be given to whether there are specific risks to one or other of the businesses 
only and the HRE policies amended accordingly. 

TPP triggers are required to be considered at the engagement acceptance stage, either 
independently by the teams, or as prompted through the risk assessment system. The risk 
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assessment system requires teams to answer questions regarding the TPP triggers and HRE 
policies, to determine whether a triage or TPP review meeting is required. When one of the 
triggers is selected, an additional confirmation box appears advising the team that under 
the HRE Policy, TPP involvement is required for the engagement and that a notification has 
been sent to the TPP to notify them of the engagement. The FA R&Q team relies on these 
system notifications to address the risk that engagement teams do not appropriately 
consult the TPP. It is recognised that the system alone may not adequately address the risk 
and other measures are proposed in FY21 to help mitigate the risk (see Requirement 12). 

Engagement teams must implement the recommendations/instructions from any TPP 
review and document the outcomes and actions in the engagement file. The TPP Secretariat 
follows up to ensure this is done. 

The TPP composition for any matter typically consists of three partners – the BRP as the TPP 
Chair and two partners selected by the Chair based on tax or other expertise relevant to the 
matter, and independent of the matter under consideration. It was envisaged that to 
enhance TPP effectiveness and provide a further degree of independence that an external 
consultant would be appointed to: 

 Review materials provided by the TPP Chair each quarter in relation to key TPP
matters of the prior quarter;

 Meet with the TPP Chair, TPP Secretariat, and member of the PwC Tax Policy team
on a quarterly basis to run through key TPP matters; and

 Be an observer at a number of TPP calls/meetings (target 10% of formal panels)
during the year.

This did not occur as planned. The consultant has not participated in any TPP calls or 
meetings since being appointed in May 2020, primarily due to Covid-19 restrictions and 
privacy concerns. The only interaction he has had with respect to TPP matters is 
consideration (and discussion with the Chair and one other member of the TPP) of eight 
matters that had been considered by the TPP in FY20. 

Based on this limited interaction, examination of relevant documentation (e.g., TPP 
Overview, Tax Policy Panels PwC Australia Compliance, etc) and interview responses, it is 
considered that the TPP has a robust process in place that supports the PwCA Tax business 
in achieving its stated objectives (slightly modified): 

 To help clients and PwC people make informed and considered decisions on tax,
taking into account the relevant considerations and risks involved, both for clients
and the firm, including technical, economic, commercial, reputational and the
broader stakeholder context

 To ensure that PwC takes a broader and forward-looking view when engaging with
clients.

Nevertheless, to inject more independence (or perceived independence) into the process, it 
is recommended that the Chair of the TPP re-examine how an external consultant can in 
future be involved with the TPP as originally envisaged, especially with the easing of Covid-
19 restrictions and considering that consultants are required to sign the PwC Confidentiality, 
Privacy & Intellectual Property Deed. 
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The PwC Global Network has taken a number of steps in recent years which seek to assess 
the effectiveness of the TPPs operating in its key territories (including Australia). For 
instance, the Australian Tax R&Q team was required to provide a report to the Global Tax 
R&Q Leader which documented the status of the implementation and embedding of their 
local TPP and established a plan for further testing of the effectiveness of the TPP.6 This 
process was based on a framework which was intended to assess the following areas of the 
firm’s TPP policy: Existence, Communications, Understanding, Sponsorship, and Monitoring 
and Enforcement (referred to as the “EXCUSME framework”). The annual Network review of 
the Australian firm’s T&L Quality Management System (QMS) also focussed on the 
operation of the TPP as part of the 2019 and 2020 reviews. However there has not been any 
external assessment of the effectiveness of the PwCA TPP since it was established in 2016.  
 
FA Leadership has been considering whether there is a need to develop further 
effectiveness measures for the TPP. Some initial thoughts they have had on what those 
measures might be included: 

 the number of adverse media reports 
  number and scale of ‘Troublesome Practice Matters’ 
  number and scale of investigations by the ATO.  

 
The ATO has done a lot of work around assessing effectiveness of activities and measures.7 
It is recommended that the BRP and R&Q Team engage with the ATO in developing a range 
of indicators that the ATO considers would assist in further assessing the effectiveness of 
the TPP. 
 
Global Tax Code of Conduct 
 
To a large extent the standards and principles set out in the GTCoC parallel those in the 
draft Adviser Principles and embodied in the ’10 requirements’ for the provision of complex 
tax advice by PwCA. In particular: 
 

 Tax advice must be based on a ‘credible basis in law’ (‘Reasonable Arguable Position’ 
in the Australian context) 

 No tax advice relies for its effectiveness on any tax authority having less than the 
relevant facts 

 Tax advice is given in the context of the specific facts and circumstances as provided 
by the client concerned and is appropriate to those facts and circumstances 

 Tax advice involves discussion of the wider considerations involved, as appropriate in 
the circumstances 

 PwC firms advise clients of appropriate options available to them under the law 
having regard to all of the principles contained in the applicable tax codes. 

 
6 Refer to TPP Australia Compliance Report submitted to the Global Tax R&Q Leader on 18 February 2020 and 
Global Tax R&Q Report – TPP Assessing Implementation and Embedding November 2020. 
7 The Compliance Effectiveness Process was developed by the ATO to measure the effectiveness of compliance 
strategies and has been reflected in the publication OECD (2010) Evaluating the effectiveness of compliance 
risk strategies. Whilst in a different context, the principles should be relevant. 
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The importance of adhering to these standards and principles is communicated and 
reinforced in a number of ways including: 

 Training, including ‘How we provide complex tax advice’ and ‘Risk & Quality’ training
 HRE policies
 Monitoring of the Annual Compliance Confirmation (ACC) process requiring all

partners to confirm that they understand they have a personal responsibility to
comply with the GTCoC and that they believe that their conduct has been consistent
with the principles

 Engagement Completion Reviews (ECRs)
 Quality Assurance Reviews (QARs)
 It is emphasised by the TPP.

Requirement 7: Operational Risk Management and Higher Risk Engagements 

It is considered that FA TLS has the appropriate governance and internal control framework 
in place to address the key elements of operational risk management. 

 As documented elsewhere in this report, FA TLS has a comprehensive suite of policies and 
procedures in relation to the following matters: 

 Adoption and adherence to PwCs Global Tax Code of Conduct and the Tax Agents
code of professional conduct

 Client acceptance including the need for independence, to have no conflicts of
interest, and a requirement that clients must meet minimum standards of character
and integrity

 Engagement acceptance and the systems, questionnaires and reviews pertaining
thereto

 Client acceptance 3 yearly testing requirement
 HRE policies including a risk escalation framework
 Complex Tax Advice protocols (‘10 requirements’)
 Promoter Penalty regime and false and misleading statements
 Ensuring engagement teams are appropriately skilled and trained.

Requirement 8: Training 

An assessment of the quality of the firm’s training is beyond the scope of this review. 
However, it is necessary to understand the scope, relevance and comprehensiveness of 
available training, coaching and support programs to be able to form an opinion on whether 
they support the Control Framework, enable professionals to comply with relevant external 
regulatory requirements and ensure that Engagement Teams are able to deliver quality 
services. It is considered that the suite of training, coaching and support activities available 
to partners and staff at all levels satisfies these standards. 
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Technical quality Is a specific priority area in FY21 for the Tax and Private Client Businesses.8 
This is intended to be achieved ‘by a focus on empowering and enabling our people through 
best in class Learning & Development, Tax Markets & Knowledge team support and a 
partner led technical focus’.9 A national learning and development curriculum focuses on 
the delivery of tax technical training by Subject Matter Experts (SME) on core concepts and 
new developments to all levels. This is supplemented by tailored programs for Managers 
and below, and more in-depth sessions for Partners, Directors and Managers. Local training 
is also undertaken in offices around the country typically focussing on industry/client 
specific tax technical issues. 

Training on ‘How we provide complex advice’ was presented to all Tax and Private Clients 
staff in FY20, and is also presented to all graduate recruits. This training is critical in 
reinforcing PwCAs Purpose, Values and Global Tax Code of Conduct. Items that have been 
identified by FA R&Q Leadership as higher risk10 are presented to Partners and Directors in 
sessions to increase awareness of these risks and discuss mitigation strategies.  

The FA R&Q team provides ongoing support for engagement leaders providing Tax Agent 
Services to ensure they are appropriately registered with the Tax Practitioners Board (TPB), 
and also to legal partners in respect to Law Society requirements. Specific training is also 
provided for the Core Legal team on a quarterly basis. 

The provision of tax advice as a legal service including claims of Legal Professional Privilege 
(LPP) has been an issue of tension with the ATO in recent times.11 In response, a new 
governance framework and engagement acceptance protocols for tax advice as a legal 
service were implemented in December 2018. Legal advice in respect of tax services training 
has been given to the Tax and Private Clients practices to reinforce the protocols to be 
followed in respect of such engagements. 

There is a strong focus on formal and informal coaching and mentoring at all levels of the 
firm. Technical quality of deliverables is managed ‘on the ground’ through the ‘4 eye review’ 
concept and support of specialists in Tax Markets & Knowledge. Importantly, whilst there 
were a few less than positive comments, feedback in client surveys has generally indicated 
that clients are satisfied with the quality and level of advice that they receive. 

Requirement 10: Higher Risk Engagements 

A fundamental aspect of the FA QMS is the HRE policies which require the identification and 
escalation of higher risk engagements and the application of enhanced risk procedures. 
They complement the GTCoC and are outlined in the Complex Advice training deck.  There 
are HRE policies in place for both the Tax Business Unit and Private Clients Business Unit. As 
discussed in relation to Requirement 5, the policies include mandatory escalation to the TPP 
(for triage or meeting) or to a 2nd Partner Review. In addition, the Complex Tax Advice 

8 This reflects the Executive Board priority on Quality. 
9 TLS QMS Reference Documentation FY20: Requirement 8, p.1. 
10 See FA R&Q Update “War Stories” and FA Risk Register. 
11 Risk 8 on the FA Risk Register. 
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protocols (including application of the ’10 requirements’) in the Complex Advice training 
deck focus on ensuring that high quality advice is provided when the firm is advising a client 
on a complex matter. 

Application of the R&Q policies is supported, reviewed and verified by the FA R&Q 
framework, including: 

 Questions and prompts as part of the engagement acceptance process
 Training and learning
 R&Q Engagement completion reviews
 R&Q Quality/business reviews
 Confirmation of compliance with PwC Network standards.

Non-compliance with R&Q policies may result in partner financial penalties. 

Requirement 11: Engagement Completion Reviews (ECRs) 

ECRs (and EQRs) are important elements in ensuring compliance with the firm’s 
engagement protocols, regulatory regimes and legal requirements. They are an integral part 
of the partner metrics process in determining an Engagement Partner’s Overall R&Q Rating. 
It is a robust program with an engagement leader being subject to one ECR annually.12  

The ECR program has a number of strong features: 
 Engagements to be reviewed are selected following a risk-based process, considering

various risk parameters, as applicable for each engagement leader
 All reviews are conducted by Reviewers trained in conducting R&Q Reviews, with a

senior R&Q Team member (Validator) experienced in performing R&Q Reviews
conducting a ‘4 eye’ review

 Reviewers are provided with Annual R&Q Reviewers training
 There is a detailed (138 page) procedural manual for Reviewers
 The automation of ‘ECR Demerit Points’ based on factual criteria enhances

objectivity and consistency of judgments by Reviewers and Validators
 A multi-stage moderation process ensures that assessments are valid and fair
 There is an open communication and feedback process13

 Results are reported to FA Leadership, and ultimately the Executive Board (EB)
 A Continuous Improvement Strategy (that is reviewed regularly throughout the year)

is also presented to the FALT.

12 Engagement leaders that received a Non-compliant rating in the previous year are subject to two reviews in 
the current year. 
13 This includes the R&Q Leader communicating with R&Q Global with respect to ECR results and outlier 
situations to seek feedback on appropriateness of ratings applied in the ECR process. 
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Requirement 12: Quality Assurance Reviews 

The overall goal of the QAR program as defined by Global R&Q14 is to: 
 Assess the appropriateness of a business unit’s controls, systems and environment

for driving quality services
 Monitor, benchmark and where appropriate, improve the quality of the services

offered by the business unit
 Assess whether the business unit is appropriately managing risk.

There are two dimensions to the QAR program15: 
 The “business unit review” – a review of the business unit environment, including its

policies, procedures, systems and controls, and the way in which it is managed
 The “engagement quality review” – a review of a sample of engagements, focusing

on the quality of services provided.

The FA R&Q team runs a robust QAR program which complies with Global R&Q directions 
for completing QARs. The QARs are performed by a combination of file review and 
interviews with the Engagement Leader and other engagement team members. It was 
decided that from FY20, there would be some enhancements to the FA QAR Program 
consistent with the EB’s emphasis on Quality in the FY20 strategy.  

Global R&Q recommends that every tax business unit should be reviewed at least every five 
years, with larger business units (and any smaller units where it is deemed appropriate) 
reviewed every three years.16 The Australian FA LoS applied a process of reviewing each 
partner and business unit every 3 years up until FY19. For FY20 it was decided to enhance 
the QAR program even further with the intention that every partner and business unit in FA 
would receive a quality review. One-third of reviews would be conducted by the FA R&Q 
Team and two-thirds by Partner Peer Reviewers. However, the Covid-19 pandemic meant 
that there were less Partner Peer Reviewers available to perform quality reviews than was 
originally planned. Nevertheless, 67% of FA partners were subject to a quality review in 
FY20. The aim for FY21 is to achieve the 100% coverage. This is an important initiative 
supporting the upfront risk systems in ensuring compliance with the firm’s engagement 
protocols, regulatory regimes and legal requirements.  

Other enhancements included: 
 Each engagement leader to receive an annual overall R&Q QAR rating (including

‘superior’ where appropriate) which will input into the overall Partner Metrics
process

 Making it a mandatory requirement for a client feedback survey to be obtained in
respect of all engagements selected for EQR, with any outlier feedback to be
followed up with a discussion with the client

14 Global Risk and Quality: Quality Assurance Review programme, p.3, May 2018. 
15 Ibid, p.4. 
16 Ibid, p.3. 
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 All FA partners required to include specific risk and quality objectives in their partner 
personal plans 

 Continued focus on HRE policies by focussing engagement selections for reviews on 
larger engagements; ensuring application of HRE policies is a key focus of the EQR 
process; including additional questions in the ACC around compliance with HRE 
enhanced procedures; continued refinement of HRE triggers across FA 

 Better differentiated ECR results. 
 
These enhancements will, over time, help to drive quality and provide an increased 
recognition and accountability for engagement quality in FA. 
 
In addition, in FY20, the R&Q team developed an R&Q Metrics Dashboard. By using data 
analytics tools to enable visualisation of all the underlying data collected through the 
ECR/EQR process, the Dashboard enables the R&Q team to better identify and understand 
trends, outliers, and patterns in R&Q results. Further enhancements to the Dashboard are 
planned for FY21. 
 
The QAR program also has many of the features noted in the ECR process: 

 Engagements to be reviewed are selected following a risk-based process, considering 
various risk parameters, as applicable for each engagement leader 

 All reviews are conducted by FA R&Q team quality reviewers experienced in 
conducting QARs who do not perform any client facing work, and peer reviewed by 
an independent FA partner 

 Partner peer reviewers receive either face to face or online training 
 A multi-stage moderation process ensures that assessments are valid and fair 
 There is an open communication and feedback process  
 Results are reported to FA Leadership, and ultimately the Executive Board (EB) 
 A Continuous Improvement Strategy (that is reviewed regularly throughout the year) 

is also presented to the FALT. 
 

Interviews 
 
A number of interviews were conducted with a sample of FA partners and staff, as well as 
Second Commissioner, Jeremy Hirshhorn, to get the ATO’s perspective. 
 
PwC interviews 
 
Interviews were conducted with the FA BRP, TPP members, the TPP Secretariat, Private 
Clients Business Leader, Tax Business Leader, a sample of Private Clients and Tax partners 
and staff (including some who had had matters considered by the TPP), FA R&Q Leader and 
members of the FA R&Q team.17  The interviewees’ experience within PwCA ranged from 
around 2 years to in excess of 20 years. The purpose of the interviews was to: 

 Gain an understanding of the various R&Q policies, protocols and procedures  

 
17 The schedule of interviews is included at Appendix II. 
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 How those policies, protocols and procedures are implemented on the ground 
 Gain insights from the interviewees’ experiences. 

 
The interviews were conducted in a free-flowing manner adapted to the particular role that 
the interviewee(s) had within the firm, rather than adhering to a strict, formal set of 
questions. A number of common themes emerged from the interviews. 
 
The firm has been undergoing an overwhelming cultural shift since at least 2016. This has 
been led by the EB and the FALT in emphasising that behaviours, messages, actions and 
initiatives reflect the firm’s values and focus on quality, accountability, risk management 
and the drive to manage stakeholder expectations. The strengthening of R&Q activities 
through the ECRs and QARs has also led to behavioural change. Partners do not want to be 
seen as not complying with the various R&Q policies and protocols – not only because it 
may result in a financial penalty - but also because there is a culture of ‘responsibility to 
each other’. Some credit also needs to go to the ATO in ‘forcing’ behavioural change 
through their positioning around advisers. There was acknowledgment that there were 
‘issues’ in the past and that there is now a more open, honest and transparent relationship 
with the ATO.  
 
How complex tax advice is provided has shifted. Previously, the approach was very much 
black and white - ‘here is the advice, so go and do it’.18 There is now an expectation that 
advice needs to be more ‘holistic’ and complete to include comment on practical and 
reputational risk, in addition to technical risk.19 There is now more discipline around 
engagements (including client acceptance) and formality in providing advice. For example, 
material facts and assumptions must be confirmed by the client in writing.20 In addition, the 
TPP often directs the engagement team to seek additional explanation and evidence from 
the client to support the reasons for the use of relevant entities.  
 
There was universal support for the TPP (and ‘4 eyes’ concept). Rather than being seen as a 
‘watchdog’ to be avoided, the TPP was perceived as a positive resource with some partners 
erring on the side of caution by referring matters for guidance even though they didn’t fall 
under one of the mandated triggers. Commitment to providing quality service and staff 
training to facilitate this came through strongly in many of the interviews. 
 
Legal engagements have been a particular area of focus in the last 4 years in response to 
increased activity by the ATO to ensure there is discipline around legal engagements. PwCA 
will not encourage or direct clients to sign up in relation to a legal service engagement for 
advice.21 This has not always been the case. A lot more resources and formality have been 
devoted to processes to ensure that legal services are robust, and that the client’s privilege 
is protected. The risk assessment process ‘flags’ if an engagement needs to be approved by 
the FA R&Q Legal Leader or she needs to test whether a legal service is within the scope of 
the engagement. There are specific questions in the ECRs relating to legal advice and all 
engagements that are legal advice are reviewed by the FA R&Q Legal Leader and her team 

 
18 Not all interviewees agreed that this was ever the case. 
19 Item 6 of ’10 requirements’. 
20 Item 4 of ’10 requirements. 
21 Item 7 of the ’10 requirements’. 
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to ensure that a lawyer initiated the advice, opined on it, and delivered it. As every letter is 
reviewed, LPP is not such an issue of contention (although PwCA would like more clarity 
around LPP). Risks are more around waiver of privilege or scope creep. There is a training 
pack around the systems and approval process, as well as an explanation of what LPP is and 
how it is applied. The BRP and FA R&Q Legal Leader conduct training annually on recent 
case law around LPP. 
 
A couple of interviewees who had come to PwCA from other Big 4 firms commented on the 
differences in culture and attitude. The R&Q function at PwCA had a lot higher level of 
authority, respect and their support more valued than elsewhere. The general culture of the 
firm was said to be more consultative, collaborative, affiliate and collegiate than at other 
firms. 
 
 
ATO Interview 
 
Second Commissioner Hirshhorn was interviewed on 24 November 2020 to get the ATO 
perspective on PwC’s Tax Governance and Internal Control Framework. Mr Hirshhorn has 
been involved in discussions in relation to the Principles and has provided feedback and 
suggestions in relation to the operation of PwC’s TPP. 
 
Mr Hirshhorn shared some of the concerns that the ATO has had with PwCA in the past. 
These included the ‘Rover’ model where tax structures (many including cross-border 
arbitrage) would be ‘rolled out’ to the market; PwCA was at the ‘centre’ of a number of the 
Taxpayer alerts that the ATO issued; clients would be ‘pushed’ into legal engagements; 
there was insufficient attention given to the proper engagement of legal practitioners; a 
perception that ‘commercial purpose’ in relation to General Anti-avoidance rules were 
manufactured by PwCA and not the taxpayer’s actual purpose of entering into particular 
transactions. 
 
Mr Hirshhorn acknowledged that PwCA’s appetite for risk has probably reduced and that 
some of the partners who were involved in aggressive behaviour in the past may no longer 
be with the firm. He considered that the relationship between PwC and the ATO was now 
much more open and transparent. He was very supportive of the Principles and the 
directions of PwC’s governance processes, in particular the TPP.  However he reserved 
judgment until he witnessed changes in behaviour (‘the proof is in the pudding’). It is 
recommended that the BRP formalise a series of meetings, say every 3 to 6 months, to 
update Second Commissioner Hirshhorn and other senior ATO officers on the progress that 
PwC has made, and continues to make, with respect to the Control Framework, to 
demonstrate the positive cultural and behavioural changes that have been made, and 
continue to be made.



APPENDIX I 
P a g e | 1 

Large market tax adviser Principles 
[25 September 2019] 

This document has been jointly developed further to previous discussions as between the 
ATO, CA ANZ and the 5 firms for discussion purposes. It is expected that the wider 

environment will also continue to evolve (eg, IESBA, review of the Tax Practitioners Board) 
and may impact the development and implementation of these Principles 

The ATO’s purpose is to contribute to the economic and social wellbeing of Australians by 
fostering willing participation in the tax and superannuation systems. One of the ATO’s key 
aspirations for 2024 relates to “building trust and confidence”1. A related ATO strategic initiative is 
to “support intermediaries to ensure clients do the right thing, and increase internal transparency 
around the risks in their professional practices”2. 

Taxpayers are responsible for their affairs even if someone else, including a registered tax agent, 
assists in connection with their tax affairs3. However, registered tax agents and other tax advisers 
(collectively ‘tax advisers’) play an important role in assisting their clients manage their tax affairs. 

These Principles set out our expectations of large market tax advisers, and are relevant to the giving 
of advice by tax advisers, on which the client is able to rely, which recommends or supports the 
implementation of a transaction or arrangement (referred to in this document as ‘Advice’). 

Executive Summary 

Large market tax advisers perform an important role in making a positive contribution to the 
effective operation of the tax system. The provision of high quality advice underpins self assessment 
and builds confidence in the tax system. 

It is important in a proper functioning tax system that advisers are able to provide taxpayers with 
advice on the law. Tax advisers have an obligation to act within the law and in the best interests of 
their clients. 

The tax laws are often complex and uncertain in their application, and there are frequently matters 
on which different views can be reasonably held. It is, with recognition of this, that Parliament has 
set the standard of ‘reasonable care’ and ‘reasonably arguable position’ for the purposes of 
provisions which deal with taxpayer penalties and which in turn shape the expected conduct of 
taxpayers and their tax advisers. Tax advice should be based on a tax position which is reasonably 
arguable or a higher level of comfort, if possible. 

There are multiple existing legal, professional and regulatory regimes that set the standards of a 
tax adviser and provide strong external oversight together with appropriate penalties and 
sanctions where necessary.  

1 ATO Corporate Plan 2019-2020, page 2 
https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/ATO%20corporate%20plan%202
019-20.pdf

2 Ibid, page 6
3 [note only for drafting reference, delete when finalised – paraphrased from the Taxpayers 

Charter, https://www.ato.gov.au/print-publications/taxpayers--charter---what-you-need-
to-know/] 
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Large market tax advisers make a positive contribution to the effective operation of the tax 
system by conduct which meets these Principles: 
 

• Acting with integrity; 
 

• Providing Advice to their clients which meets or exceeds the “Reasonably 
Arguable” standard;  

• Having regard to the wider risks and circumstances relevant to the matter when providing 
Advice;  

• Working honestly and openly with the Commissioner; 
 

• Having appropriate quality control processes in place which includes regularly testing those 
processes;  

• Meeting their statutory and regulatory obligations; 
 

• Not engaging in activities which would constitute a breach of the promoter 
penalty provisions. 

 
The following Guidelines and best practices reflect conduct consistent with these Principles, 
which are not intended to impose additional standards or duplicate existing regimes. 
 
The Guidelines and best practices cover the following aspects:  

• An outline of existing regulatory regimes  
• The role of advisers  
• Some aspects of the Reasonably arguable position criterion in practice  
• Tax advisers will ensure they have Governance and internal control framework, addressing 

key elements of operational risk management.  
• The design effectiveness of the framework will be assessed by a party who is independent of 

the framework design teams within firms.  
• Internal testing (by people or a function within the firm who is independent of the client 

advising teams) will be undertaken periodically to test the operational effectiveness of the 
framework.  

• Open and regular communication between the tax adviser firm and the ATO and TPB, 
including feedback from these bodies on the conduct of, or positions taken by, the adviser 
(and its partners/staff).  

• The results of the testing and tax regulator feedback will be reported to the tax leadership 
of the tax adviser firm and actions taken in relation to any confirmed breach of framework 
standards or requirements, as appropriate.  

• Annual confirmation of the continued operation of the framework will be made to the 
broader community 

 

 
In our experience, the vast majority of tax advisers contribute positively to the effective operation of 
the tax system. However, tax advisers who engage in egregious conduct can expect additional focus 
from the TPB and the ATO and the full force of the law. 
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Guidelines and best practices 

Existing regulatory regimes 

There are multiple existing legal, professional and regulatory regimes that set the standards of a tax 
adviser, and which in turn, govern the way in which tax advisers are required to operate. These 
regime provide strong existing external oversight together with penalties and sanctions. 

The Tax Agents Services Act 2009 (TASA) established the TPB. The statutory object of the TASA is to 
ensure that tax agent services are provided to the public in accordance with appropriate standards 
of professional and ethical conduct. The TASA also includes the Code of Professional Conduct. The 
TPB is an independent body which has three strategic objectives:  

• protect consumers
• maintain, protect and enhance the integrity of the registered tax practitioner profession

• the TPB is recognised as an effective and efficient regulator.
• acting on misconduct
• shaping and influencing law and policy
• strengthening capability
• supporting the legal and ethical standards of the profession
• supporting consumers.4

The ATO has the power of general administration of the Income Tax Assessment Acts. The concept of 
a “reasonably arguable” position as defined in the tax laws is an essential element of the effective 
functioning of the tax system. The Taxation Administration Act 1953 (TAA) includes various 
administrative penalties (Division 284) for:  

a) Making false or misleading statements
b) Taking a position that is not reasonably arguable
c) Entering into schemes

Such penalties are determined by reference to the conduct of either the taxpayer or the tax adviser. 

In addition, Division 290 of the TAA is intended to deter the promotion of tax avoidance schemes 
and tax evasion schemes. A breach of these rules can result in civil penalties or injunctions, and 
the Commissioner can enter into voluntary undertakings. 

The Accounting Professional and Ethical Standards Board has published APES 110 Code of Ethics for 
Professional Accountants, In addition, it has also published APES 220 which sets the standards in the 
provision of quality and ethical “Taxation Services”, which is mandatory for members of CPA 
Australia, Chartered Accountants ANZ and Institute of Public Accountants. APES 220 covers a range 
of matters including Public Interest, Integrity and professional behaviour, Objectivity, Confidentiality, 
Professional Competence and due care, as well as tax return lodgements, tax schemes and 
arrangements and false or misleading information. One of the requirements of APES 220 is that “A 
Member shall not promote, or assist in the promotion of, or otherwise encourage any tax schemes 
or arrangements where the dominant purpose is to derive a tax benefit, and it is not reasonably 
arguable that the tax benefit is available under Taxation Law. Accordingly, a Member shall not 
provide advice on such a scheme or arrangement to a Client or Employer other than to advise that in 
the Member’s opinion it is not effective at law.”  

4 Ibid, page 19
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Legal practitioners are subject to the Legal Profession Uniform Law Australian Solicitors’ 
Conduct Rules 2015, including in relation to the provision of tax advice. 

Role of advisers 

Given the complex and often uncertain nature of Australia’s taxation laws, taxpayers and their 
advisers will from time to time be acting in an adversarial capacity with regards to the ATO. This 
position is different in many ways to the relationship and interactions between professionals in 
other industries and their regulators. 

It is important for the proper functioning of our tax system, including due process, that advisers are 
able to provide taxpayers with advice on the law. Tax advisers have an obligation to act within the 
law and in the best interests of their clients5. In some cases, advisers may hold a technical view 
which they consider is “reasonably arguable” and is in accordance with the adviser’s protocols but 
which is considered by the ATO as not being reasonably arguable. It is unremarkable that such 
differences of opinion will occur from time to time, and in such cases, all parties should engage in 
good faith endeavours to resolve the dispute. 

The ATO is not concerned by differences of opinion reasonably held, and of itself, such differences 
will not attract any sanction, or be indicative of inappropriate conduct. Parliament has determined 
appropriate penalties for conduct that shows intentional disregard of the law, recklessness, lack of 
reasonable care and lack of a reasonably arguable position. In addition, there are penalties and 
sanctions under the promoter penalty legislation (which also uses the “reasonably arguable” 
position standard), and the TPB has powers to impose penalties and sanctions under the TASA, by 
reference to the TASA Code of Conduct. These existing regimes are subject to the right to appeal to 
the courts. 

Where the above regimes are being considered by the ATO and the TPB, it can be expected that 
regard will be had to matters covered in these Principles, to the extent that the advice or conduct 
of a tax adviser is relevant to such matter. Expressed differently, compliance with these Principles 
will generally reflect conduct and processes that would be indicative of demonstrating reasonable 
care and adopting reasonably arguable positions. 

Reasonably arguable position 

The concept of a “reasonably arguable” position is an essential element of the effective functioning 
of the tax system. A matter is reasonably arguable if it is about as likely to be correct as incorrect, or 
if it is more likely to be correct than incorrect6. This threshold level of opinion forms a key plank in 
the standard expected of tax advisers. 

Whether a position is reasonably arguable requires an “objective analysis of the law and the 
application of the law to the relevant facts”7. It involves a “question of judgement”8. The tax law 
currently prescribes particular times when the existence or otherwise of a reasonably arguable position 
is to be tested9. Whether a position is reasonably arguable is to be objectively determined  

5 Code of Professional Conduct, item 4, section 30-10 Tax Agent Services Act 

6 Section 284-15(1), Taxation Administration Act 

7 Explanatory Memorandum, A New Tax System (Tax Administration) Bill (No. 2) 2000, paragraph 1.22 

8 Refer Pagone J in Orica Limited v Commissioner of Taxation [2015] FCA 1399, paragraph 41 referencing Hill J in 
Walstern v Commissioner of Taxation [2003] FCA 1428 

9 Refer Division 284 and Division 290, Taxation Administration Act 
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at the relevant time: it is not to be conclusively determined or re-determined by the view of the 
ATO, the view of the taxpayer or the adviser, or the terms of any settlement outcome. 
 
Taxpayers are expected to take reasonable care and adopt positions that are at least reasonably 
arguable. 
 
Tax advisers have an obligation to act within the law and in the best interests of their clients. Tax 
advisers are also required to take reasonable care in advising their clients. Tax advisers should 
ensure that the Advice they provide and the recommendations contained in that Advice is at least 
reasonably arguable based on the law as it stands at the time of providing the Advice. 
 
In the course of advising a taxpayer, it is to be expected that a tax adviser may consider or discuss 
various positions, some of which may not be reasonably arguable, prior to reaching their 
conclusions. However, recommended positions or Advice provided by tax advisers should be at least 
reasonably arguable, based on the law as it stands at the time of providing the Advice. 
 
In the course of a tax adviser’s engagement with a client, the client may have previously taken, or 
may intend to take, positions which in the tax adviser’s view may not be reasonably arguable. It is in 
the interest of the ATO and the health of the tax system as a whole, that tax advisers advise clients 
in such situations. The adviser should outline how they assess such positions and advise the client 
about the risk assessment of the matter, ATO engagement options, disclosure obligations and 
penalty considerations. Depending on the scope of the engagement, the adviser may also comment 
on alternative positions and arrangements that are not reasonably arguable. Tax advisers may also 
assist the taxpayer in rectifying their affairs in such a situation. 
 
Positions adopted by a taxpayer with respect to their tax affairs are ultimately a matter for the 
taxpayer to decide. Notwithstanding the adviser’s recommendation or Advice, a taxpayer may 
decide to proceed in a manner that is not reasonably arguable in the adviser’s opinion. In that case, 
advisers should consider their various legal and professional obligations, ensure the client is aware 
of the risks of such an approach, address obligations (if any) under Non-compliance with Laws & 
Regulations (NOCLAR) and in appropriate cases, cease to act. These Principles do not create any 
additional obligation to disclose such situations to the regulators: this will continue to be governed 
by the adviser’s obligations to the client and existing legal requirements. 
 
There will be situations where the application of the law to a matter is not clear and where 
reasonable minds will differ. If the ATO has a different view on a matter, that does not of itself mean 
that the position of a taxpayer or an adviser is not reasonably arguable. 
 
A tax adviser should have policies to identify and manage matters that may not be reasonably 
arguable, or which may be “about as likely to be correct as incorrect”. These policies should require 
a relevant risk assessment at the commencement of an engagement and on a continuing basis as the 
engagement proceeds. 
 
The standards and expectations in connection with reasonable care and reasonably arguable 
positions are reinforced by various penalty provisions in the tax laws, including in relation to 
the promotion of tax schemes. 
 
 
Governance and internal control framework 
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For the purpose of these Principles, “governance and internal control framework” refers to the risk 
management framework that tax advisers have in relation to compliance with the tax laws and 
applicable regulatory regimes. 

It is expected that businesses will also have other risk management frameworks and policies to 
address other risks outside the scope of these Principles. 

Tax advisers are expected to: 

• develop and continuously improve their governance and internal control framework

• test the robustness of the design of the governance and internal control framework

• test the operational effectiveness of the governance and internal control framework.

General 

Tax advisers should at all times have a documented governance and internal control framework. 

The framework should also identify the key risks that have a potential material impact on the ability 
of the firm to comply with the tax laws and applicable regulatory regimes, including but not limited 
to compliance with the TASA and the Code of Conduct. The framework should also outline the 
approach to managing those risks. 

The leadership of the firm (CEO, Board, Senior partner as relevant) is ultimately responsible for the 
governance and internal control framework. 

Where a firm is part of a broader firm construct (such as a network of member firms) and it uses 
common policies and risk management frameworks, it must ensure that it identifies any instances 
where it needs to supplement those policies and frameworks to meet the requirements of these 
Principles. 

A firm should ensure that its governance and internal control framework identifies all risks that 
could impair its ability to meet the requirements in these Principles, and provide reasonable comfort 
as to how these risks will be identified and managed. 

For firms that are subject to APES, APES 320 (Quality control for firms) and APES 325 
(Risk management for firms) are also relevant. 

Operational risk management 

Best practice in respect of governance and internal control frameworks should include documented 
policies and processes in relation to the following matters: 

• Adoption and adherence to firm codes of conduct, and where relevant tax practice codes
of conduct, and related probity matters (such as compliance with TASA requirements)

• Client acceptance: the firm will not accept clients that do not meet minimum standards of
character and integrity. Firms are also expected to address Know Your Client
requirements, independence and conflicts of interest and have a full view of the facts and
circumstances relevant to the engagement
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• Engagement acceptance: appropriately defining the scope of the engagement, expectations 
of the adviser and the client including the provision of complete and accurate information by 
the client, and documenting this in an engagement letter  

• Periodic review of client and engagement acceptance risk assessment, for example due 
to change in factual circumstances, engagement scope and tax technical issues which may 
emerge as the transaction or advice proceeds  

• Competency including processes to ensure appropriately skilled advisers, minimum 
education requirements, training (technical, risk and business matters)  

• Engagement management and delivery protocols to apply across engagements generally, 
including matters such as ensuring that the engagement team has appropriate skills and 
experience, documenting the facts and assumptions on which the work is based, review of 
work (4-eyes review), use of specialists as appropriate  

• Opinion level: ensuring that advice provided by advisers is at least reasonably arguable, as 
demonstrated by compliance with these Principles and the governance and internal control 
frameworks  

• Protocols dealing with higher risk / higher significance engagements:  
o Identifying triggers which identify such engagements, such as transaction size or 

significance, positions that may have systemic risks to the Revenue, matters which are 
known to attract the ATO’s attention, contingent and other non-traditional fee  

arrangements, advice contrary to ATO published positions, advice provided at the 
“about as likely to be correct as incorrect” level, procedures where it is 
determined that a client does not have a reasonably arguable position, as well as 
transactions and arrangements which carry other features which indicate a higher 
than normal level of risk  

o Establishing appropriate risk mitigation plans, which might include additional partner 
review, specialist involvement, seeking advice from Counsel, engagement with the ATO 
and an internal review panel 

 
 
The framework is to be supported by effective training programs. These should be compulsory for 
all professional practice partners and staff providing tax services and advice, with recorded 
attendance. Formats might include face-to-face, video and webinar. Topics may include:  

• Relevant firm policies  
• Tax Agents’ Code of Conduct  
• ATO administration practices  
• Promoter penalty rules  
• Definition and requirements for a ‘reasonably arguable’ position  
• Other matters identified from time to time as tax laws, the tax system and the role of 

advisers evolve 
 
Design effectiveness 
 
Tax advisers should undertake design effectiveness reviews of the controls and 
governance framework: 
 

• An initial independent review upon commencement of these Principles. To ensure 
independence and to pursue best practice outcomes, the review should be undertaken 
by a person external to the firm and with appropriate experience in risk and 
governance [scope, process, etc to be discussed]  

• Regular reviews, on an at least three yearly basis, to assess changes in the external 
environment, any identified weaknesses and any other changes required 
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Operational effectiveness 
 
Tax advisers should undertake regular operational effectiveness reviews of the controls and 
governance framework: 
 

• Escalation procedures: The firm should have processes in place by which risk issues are 
escalated to relevant firm’s tax leadership, or other internal advisory panels and 
governance bodies.  

• Risk policies compliance testing: A file review program that tests for operating 
effectiveness of the framework as it relates to engagements, advice and technical 
competency which is performed by a person who is independent of the engagement team 
involved and overseen by the firm’s Quality and Risk function. The primary focus is on client 
engagement file reviews. The process should reflect a systematic review that assesses 
compliance with the firm’s Risk Management Framework). Additional reviews of 
partners/engagement files may also be undertaken based on ATO or TPB feedback.  

• Annual partner declarations: Partners should be required to make an at least 
annual internal declaration in relation to compliance with the risk framework.  

• Reporting: Following completion of the risk policies compliance testing, the firm’s Quality 
and Risk function should report to relevant firm leadership on compliance or otherwise with 
the governance and internal control frameworks. Instances of non-compliance should be 
reported to relevant firm leadership, including matters identified through  

o  compliance testing  
o  partner declarations; and  
o  other reviews based on feedback from the ATO or TPB. 

 
• Outcomes / firm imposed sanctions: Where partners or staff are found to have been non-

compliant with the requirements of the risk framework, there should be a range of 
prescribed outcomes. These may include  

o  counselling/warning letters; 
o  additional reviews to identify more systematic breaches;  
o penalties (eg, remuneration impacts or other financial consequences); and 
o removal from the firm. 

 
Engagement with the authorities 
 
Adviser firms are required to comply with TASA and TPB requirements as regards lodging 
applications for granting and renewal of tax agent registrations. Large adviser firms may also be 
required to make filings or declarations in order to comply with government requirements from time 
to time as regards government procurement. 
 
It is expected that senior leadership of large adviser firms will maintain open and regular dialogue 
with senior officers of the ATO and TPB. 
 
Annual confirmation 
 
Large adviser firms should confirm annually that: 
 

• The firm has in place processes consistent with these Principles.  
• The firm has undertaken trainings in respect of governance and internal control framework.  
• The firm has sought from all tax partners declarations that they are not involved in 

promotion of tax schemes that are not reasonably arguable. 
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• The firm has a program of review of engagement files by persons independent of the 
client engagement team in accordance with their risk framework, which is continuing. This 
program includes reporting of results to relevant firm leadership.  

• The firm has undertaken appropriate action in respect of any partner or staff member where 
there are identified instances of non-compliance with the governance and internal control 
framework. 
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